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Town of Lapel 
Board of Zoning Appeals 
Case No. BZA-2023-01 

Hearing Date: October 30, 2023 
 

MATERIALS AND STATEMENT IN RESPONSE TO OCTOBER 9, 2023 
 HEARING AND STATEMENT 

 
 On October 9, 2023, the Lapel Board of Zoning Appeals (“BZA”) held a public hearing 
where additional information, materials, and testimony were presented to the BZA by LKQ 
and members of the public, including remonstrators represented by counsel, and those who 
were not. The Town of Lapel did not post the materials provided by LKQ prior to the October 
9, 2023 hearing and, thus, an opportunity to review and question members of LKQ regarding 
the materials submitted did not take place.  
 
 In response to the materials and testimony submitted by LKQ, remonstrators tender 
the following information to the BZA in consideration of the upcoming October 30, 2023, 
hearing. Remonstrators respectfully request the BZA carefully consider the legal requirements 
imposed upon the petitioner, LKQ, and whether they have met those obligations when 
making their decision.  
 

1. The Apex Report is Inconclusive at Best 
 

Following the October 9, 2023, BZA meeting, the Town of Lapel made available a 
report relied upon by LKQ which was submitted to the BZA. This report, performed by Apex 
Companies, LLC (“Apex Report”) was a summary of information relying upon other reports 
and information acquired by a subcontractor Alt & Witzig Consulting Services. 
Remonstrators point out that LKQ took no initiative to obtain this report until concerned 
citizens of Lapel raised questions regarding LKQ’s operation. Remonstrators also remind the 
BZA that LKQ did not even send its own representative to the initial BZA hearing on their 
own petition. It was only after LKQ realized the pushback from residents regarding legitimate 
concerns about LKQ’s operations and lack of environmental responsibility that LKQ took 
any action at all.   

 
The Apex report seems to base its conclusions on six sources of data. (See pg. 1; Apex 

Report). Among the six sources of data, are the following: 
  

• Self-supplied information from LKQ regarding its on-site operations;  
• A Phase I Environmental Site Assessment (Phase I ESA) Report performed by 

a company subcontracted by Apex and which was not provided for review;  
• Preliminary Subsurface Investigation and Geotechnical Evaluation Report 

which was not provided for independent review.  
 

Of particular note is the Apex Report’s reference to LKQ’s “proposed operations” for 
dismantling and temporary on-site storage of automobiles. In other words, LKQ is asking 
Apex to take its word for how it intends to dismantle and store automobiles, much like LKQ 
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is asking the BZA to accept its word at face value. The Apex Report states LKQ will have 
“equipment and procedures in place to prevent spills from occurring and provide BMP’s for 
handling spills” but the Apex Report fails to perform any substantive analysis of what this 
equipment and procedures are, and how they will prevent spills from occurring. The Apex 
Report also omits the fact that there is no ongoing monitoring of LKQ’s operations. The BZA 
should also consider that the LKQ representatives from out of state providing the BZA 
information about this “proposed operation” will not be the individuals responsible for 
overseeing these operations in Indiana.   

 
The Apex Report touts LKQ’s “warehouse sanitary pipes” which drain to a series of 

“three (3) 1,000-gallon sand/oil/water separators prior to entering the sewer outfall and 
discharging into the public sewer system.” The Apex Report claims this “closed loop” drain 
will help prevent potential contamination from occurring to the soil subgrade. The 
Remonstrators remind the BZA that this is what was likely told to the residents of 
Massachusetts before three (3) separate LKQ facilities were fined in 2021 for violations of the 
Federal Clean Water Act. See Exhibit A – March 24, 2021 EPA Press Release, Massachusetts 
Auto Salvage Company Settles Alleged Clean Water Act Violations. In its press release the 
EPA indicated that “all of the facilities had either not identified or incorrectly identified 
stormwater conveyance paths and/or discharge points” and “had conducted inadequate 
corrective actions to try and mitigate the monitored pollutants as required.” Id.  This same 
company is asking the BZA to take its word that it will do what it says it is going to do.  
 

After being fined nearly $293,425.00 for violations at three of LKQ Northeast, Inc.’s 
facilities, the concern among residents in Massachusetts has still not been alleviated, this 
despite the local town of Webster Massachusetts imposing an Order of Conditions upon 
LKQ. A news article from a local paper dated February 10, 2023, contains claims made by 
Glen Krevosky of EBT Environmental Consultants, Inc. indicating that LKQ remains the 
“largest polluter of soot” going into Webster Lake and that the EPA and State of 
Massachusetts are aware of the problem, but LKQ continues to ignore its obligations. Mr. 
Krevosky claims the pollution is worse after large rain events that and the does not trust the 
EPA and LKQ officials seems to ignore the issue. See Exhibit B – February 10, 2023 Article from 
Yankee Express, LKQ Called to Account for Soot Draining into Webster Lake. 
 

The BZA should also note the Apex Report does not speak in absolute terms. Instead, 
suggesting that what LKQ is proposing should work. For example, The Apex Report finds 
“the thickness of the stone layer and the geotextile underlay should keep rust chips, paint 
chips, or residual fluids contained within the stone base.” Discussion of “additional evaluated 
or potential contamination pathways” contains findings that are based upon presumptions. 
For example, the Apex Report two gas wells located near the LKQ site are potential pathways 
for contaminants. The Apex Report conclusively finds the gas wells are not a potential 
contaminant site because they are “presumed plugged” yet, no one bothered to confirm 
whether or not they were actually plugged.   
 

The report is not absolute, instead, it qualifies its findings in terms of minimal risk and 
minimizing risk contingent upon certain factors, such as LKQ adhering to its own policies 
and those imposed by State and Federal authorities. The report does not eliminate risk. In 
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essence, the report finds that so long as LKQ claims to do what it says it is going to do with 
its operations, there is a minimal risk.  
 
 
 

2. LKQ Is a Nuisance: The BZA Should Not Overlook The Noise, Dust, and Lack of 
Adherence to Local Ordinances 

 
As the BZA may recall, at the September 18, 2023, BZA hearing, Chris Farrar 

speaking on behalf of the applicants claimed outdoor car crushing was to occur once or twice 
a quarter and was not a loud operation. In fact, Chris Farrar represented that “they have had 
sound studies done” and “it is no louder than an 18 wheeler driving down the road” or a 
“lawn mower.1” Chris Farrar’s representation, which relies on purported sound studies, lies 
in stark contrast to Mr. Nelson’s description of the car crushing. At the October 9, 2023, 
meeting, Mr. Nelson represented to this board that the car crusher was the same decibel level 
as a conversation. He then went on to say “at some point you just have to take someone’s 
word for it.” What Mr. Nelson did not mention is whether the decibel level of the machine 
being the same level as a conversation pertained to the motor of the machine itself or the 
sound of cars being crushed. If it is the former, LKQ’s statements about the sound emitted are 
misleading. LKQ represented it used a car crusher manufactured by “Overbuilt”. 
Remonstrators tender a link to a YouTube video of an Overbuilt Crusher being used. (See 
https://www.youtube.com/watch?v=rt_Wr3RSXLo). The noise generated by this car crusher, 
the sound of metal, sound of back up alarms, sound of diesel engines and forklifts, far exceeds 
the picture painted by LKQ representatives of “conversational” decibel levels. Knowing this 
the BZA must ask itself if it is willing to take LKQ’s word about the contradictory information 
they have presented? 
 

The BZA should contrast the representation (and other representations made by LKQ) 
with the case of Reed v. LKQ Corp., 436 F. Supp.3d 892 (N.D. Tex. 2020). In Reed, a federal 
district court ruled in favor of the Plaintiff Reed against LKQ Corp. and found that LKQ 
Corp. was a nuisance that interfered with the use and enjoyment of Reed’s property. A part 
of the federal court’s consideration was the noise emitted by the car crushing. The BZA must 
ask itself if this is, in fact, what Lapel wants to inherit. 
 
Of particular concern in the Reed case are the following findings of the U.S. District Court:  
 

• LKQ conducted its operations in violation of the Specific Use Permit.  
• LKQ made no attempt to try to stop the dust [caused by construction] from 

coming up; 
• LKQ’s own representative admitted the construction of the facility constituted 

a nuisance; 
• LKQ operated a car crusher outdoors in its salvage yard in violation of the 

special use permit issued by the city. 

 
1 Despite representations that a sound study has been done, neither applicant has tendered a sound study for 
the BZA’s consideration to determine if what is being represented is accurate information. 

https://www.youtube.com/watch?v=rt_Wr3RSXLo
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• LKQ dragged metal and operated a car crusher for a period of years before the 
court case was brought; 

• Back up alarms on commercial vehicles were nearly constant from “sunup to 
sundown”;  

• Lights used at LKQ were so bright they lit up neighboring properties; 
• Tons of litter, Styrofoam, dust and debris littered neighboring properties; 
• The LKQ facility produced constant noise “everyday all day from the moment 

they open until the time they close.”: 
o The noise came from dragging metal across the ground; 
o Sound produced by the mobile car crusher; and 
o Back up beepers from commercial vehicles.  

• The sound of crunching cars was loud, but so was the hum of the motor of the 
car crusher; 

• The dust generated from the white caliche surface used in the junk yard coated 
nearby properties; and  

• Plaintiff notified LKQ of the problems on numerous occasions but LKQ 
ignored his complaints and continued to operate its business 

 
The federal district court also noted the Plaintiff showed up and voiced his concern to 

the local municipality at the zoning meetings, planning meetings, counsel meetings and at 
LKQ’s request for a Specific Use Permit. At these same meetings, representatives Tim Nelson, 
Ottis Lee and others from LKQ told the City Counsel and the Plaintiff the LKQ facility “was 
going to be a ‘nice facility, not a junkyard and not noisy and dirty.’” Id.  
 

In coming to its determination, the federal district court in Texas found the Plaintiff to 
be credible with his testimony and the testimony of LKQ representatives was not credible. 
Ultimately, the Court ruled that LKQ’s operations constituted a nuisance and awarded the 
Plaintiff $228,729.64 in damages for interfering with the use and enjoyment of his land.  
 

Remonstrators cite the Reed case because LKQ has made many of the same 
reassurances to the BZA that the facility isn’t a “junk yard” and that it is a nice facility that is 
not noisy or dirty. The BZA has repeatedly been shown flashy photographs of a pristine 
facility owned and operated by LKQ. The Reed case provides the BZA a perfect example that 
the operations LKQ proposes do not comport with what they are telling the board.  
 

Furthermore, and perhaps more importantly, the latest supplement to the staff report 
imposes certain conditions upon LKQ. In the Reed case, it is apparent LKQ conducted its 
operations however it saw fit notwithstanding any conditions imposed by the Specific Use 
Permit issued by the town. Any conditions imposed by the BZA are simply illusory to serve 
as justification for a vote in favor of this project. The Town of Lapel does not have the 
resources to monitor LKQ’s compliance with any conditions imposed by the BZA, thus, this 
special use becomes an all or nothing proposition, and any conditions imposed are 
meaningless.  
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Not mentioned by LKQ are the inhalation dangers posed by car crushers and the toxic 
dust they emit. Metallic air pollution is widely recognized by the EPA which often targets 
metal scrap yards to control such pollution. In OSHA’s published guidance for the 
Identification and Control of Safety and Health Hazards in Metal Scrap Recycling, OSHA 
recognizes the danger the significant amounts of dust produced by car crushers can produce. 
“This dust, if not controlled,” writes OSHA, can present both explosion and inhalation 
hazards.” See Exhibit C. OSHA recommends proper supplemental ventilation to protect 
employees from exposure to hazardous dusts. Operating the car crusher indoors would 
require LKQ to invest in expensive ventilation and dust suppression equipment. Instead, 
LKQ has chosen to operate its car crusher outdoors where the toxic dust can disburse onto 
neighboring properties.  
 

Another concern the BZA must consider is LKQ’s position that it is not currently 
taking EV vehicles. A representative from LKQ told the BZA that any EV vehicle arriving at 
its facility would sit and wait there until it went to another facility, which is contradictory to 
its claim vehicles would not be stored on the yard at all. Additionally, LKQ claims it is not 
wanting to take on the risk of dismantling EV’s at this time. This, however, seems to 
contradict LKQ’s official stance provided to the New York Times in a December 21, 2022 
article entitled Electric Cars Are Taking Off, but When Will Battery Recycling Follow? In the article 
LKQ plant manager, Nick Castillo, says that LKQ is getting ready to dismantle EV’s because 
they know it is going to be the future so they are preparing to take apart more hybrid and 
electric vehicles.  Exhibit D.   
 

3. People don’t want LKQ and It Is not Consistent With Lapel’s Comprehensive Plan 
 

Prior to approaching Lapel, LKQ attempted to get approval in Pendleton and 
Anderson, however, neither of those municipalities wanted LKQ and neither do the residents 
of Lapel. A review of the Town of Lapel’s comprehensive plan acknowledges the need for 
diversification of land use south of SR38, however, public input was made clear that office 
space, distribution, and institutional were the types of commercial development that was 
preferred. When it came to light industrial, technology, manufacturing, and 
warehouse/logistics were preferred.  
 

The comprehensive plan also contemplates improvements in transportation to allow 
for more connectivity to downtown for cyclists and pedestrians. A traffic impact study has 
not been requested by the BZA, nor supplied by LKQ, to determine whether an increase in 
traffic will impact this portion of Lapel’s comprehensive plan.  
 

Lapel’s comprehensive plan recommends an economic development plan for land 
south of State Road 38. A copy of this economic development plan is not before this board, 
however, among the recommendations in the comprehensive plan are housing growth. A 
review of resident responses to survey’s about Lapel indicate residents, more than anything, 
seek indoor entertainment, access to grocery stores and restaurants to avoid losing people to 
Noblesville. This BZA is contemplating offering prime real estate to be utilized by a junk yard, 
something the comprehensive plan does not contemplate. The comprehensive plan survey 
responses also indicate residents are very concerned about the current state of Lapel’s water, 
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which does not contemplate any impact LKQ will have on the water sources for residents. 
Perhaps most telling is that residents strongly disagree with even light industrial along major 
thoroughfares such as SR32 and SR13, let alone general industrial, a sentiment the town 
council selectively ignored when it approved the rezone in the first place. 
 

When asked about traffic and which intersections needed improvement, SR 13 was a 
common factor of discussion. There has not been a traffic impact study to see how this might 
impact Lapel’s comprehensive plan for increased transportation for pedestrians.  
 

This lack of due diligence when considering whether LKQ has met the special use 
factors has been a target for litigation in other jurisdictions. Take for example, Fluvanna 
County, Virginia where residents sued the town’s “Board of Supervisors” similar to a BZA or 
town counsel, over the town’s lack of due diligence when voting to rezone land from 
agricultural to industrial. Ultimately, the lawsuit resulted in a settlement between the 
landowners and the Board of Supervisors where the County agreed to pay $130,000.00 to the 
landowners. A summary of the lawsuit and litigation is available in the attached article Exhibit 
E. The resolve of residents to ensure the Town is performing its due diligence to truly ensure 
the decision is made is not only the right decision, but also is legally proper.   
 

4. Conclusion 
 

The bottom line is that what LKQ is “selling” sounds good on its face, new jobs, neat 
clean facility, environmentally friendly, interested in Lapel. The truth, however, is borne out 
in real life case examples that tell a different story. Stories of EPA violations across the country 
and at least one federal court making a determination that LKQ is a nuisance are indicative 
of what Lapel seeks to inherit by allowing the special use variance.  
 

A close look and thorough review of Lapel’s comprehensive plan does not support a 
company like LKQ despite the staff reports recommendation. Even if the BZA finds that it 
does, such a special use comes subject to conditions, conditions the Town of Lapel is not in a 
position to monitor or enforce. Violation of the conditions is all but a foregone conclusion 
when looking at LKQ’s track record in Reed and as it pertains to Lake Webster in 
Massachusetts.  
 

The unfortunate reality is that LKQ is looking at Lapel solely from a business 
perspective. LKQ is not interested in making investments into Lapel or its residents otherwise 
it would have provided the studies and information demanded by residents of Lapel without 
the residents having to ask for it. LKQ executives are here to try to sell this project to Lapel. 
They will not be responsible for day-to-day operations at this facility nor will they be 
responsible for fielding complaints or ensuring compliance with regulations. They are 
concerned about getting approval so their project can go forward.  
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LKQ is a nuisance whose presence in Lapel would not only be in contravention to 
Lapel’s comprehensive plan, but are also injurious to the public health, safety, morals and 
general welfare of the community. According to the Reed case, at least one federal court has 
already determined LKQ to be a nuisance for some of the very reasons Remonstrator’s argue 
the BZA must reject its application.  
 

Finally, Remonstrators ask the BZA to reject LKQ’s proposed findings of fact. On the 
one hand LKQ recognizes it is a junk yard (factor 2) yet, on the other, LKQ attempts to equate 
itself with a warehousing and manufacturing facility (factor 4) in order to justify its “consistent 
character with the zoning district and the Town of Lapel comprehensive plan”. A junk yard 
and a warehouse are very different commercial operations and should not be equated with 
one another.  
 

Respectfully submitted: 
 
RILEYCATE, LLC 
 

Date: October 24, 2023    /s/ Russell B. Cate     
Russell B. Cate (#27056-29) 

     11 Municipal Drive, Suite 320 
Fishers, Indiana 46038 
Telephone: (317) 588-2866 
Facsimile: (317) 458-1785 
Email: rcate@rileycate.com 
 
Attorney for Remonstrators 

 

mailto:rcate@rileycate.com























































